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Summary

Decision-making processes are critical
vehicles to advance human rights and glo-
bal development agendas. From the early
consultation step to the ultimate policy eva-
luation phase, the question of the impacts
of the European Union on poverty in develo-
ping countries and on human rights must be
properly addressed, with the view to avoid
negative effects. With the adoption of the
“Better Regulation package” in May 2015,
the European Commission has committed
to “deliver better rules for better results” and
to design EU policies and laws that achieve
their objectives at minimum cost.’ With this
goal in mind, it brought forward a series of
new or reviewed tools and procedures for
decision-making.

Those tools could have set out more com-
pellingly that whatever the measure or po-
licy, due consideration must be paid to the
impacts on people living in poverty in deve-
loping countries, as well as on human rights.
In addition, the proposals involve an incre-
ased risk of dominance of the EU decision
making process by the private sector inte-
rests. This policy paper outlines CONCORD
and FIDH recommendations to ensure that
regulating better means prioritising human
rights and the fight against poverty and ine-
quality in decision-making.

Key Recommendations to the European
Commission:

e Take human rights, including economic
and social rights more seriously into ac-
count in all impact assessments. Systema-
tically consider and thoroughly investigate
the impact on people living in poverty in Eu-
rope and in developing countries.

¢ Have an ambitious regulatory agenda that
goes beyond the preservation of the acquis
of European social and environmental laws
because the global challenges we face to-
day - climate change, unfair tax practices,
improving social and human rights protec-
tion - all require concerted action and so
much more must be done to make Policy
Coherence for Development and the reali-
sation of human rights a reality.

¢ Systematically consult human rights or-
ganisations at an early stage of the policy-
making process.

* Ensure that the Regulatory Scrutiny Board
pays special attention to the justification
and evidence provided when an Impact As-
sessment states that there are no negative
impacts on poverty eradication in develo-
ping countries or human rights.

* Put in place stronger safeguards and me-
chanisms to better balance out stakehol-
ders’ representativeness and specifically
avoid the dominance of the private sector in
public consultations. Make sure that public
interest and human rights always prevails
over private interests.

e Guarantee that there is specific in-house
expertise on human rights and development
on the Regulatory Scrutiny Board, with a
view to ensure compliance of Impact As-
sessments with Policy Coherence for Deve-
lopment and human rights obligations.

* Ensure that potentially affected local com-
munities’ perspectives are reflected in Im-
pact Assessments, when relevant.
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Introduction

On May 19 2015, Vice-President of the European Commis-
sion (EC) Frans Timmermans presented the Better Regula-
tion package. Parts of this |oackage2 include the Communi-
cation “Better Regulation for Better Results — An EU Agenda”
and the set of Better Regulation Guidelines for European
Commission (EC) officials, accompanied by a Toolbox (in-
cluding guidelines for Impact Assessment) as well as the
Commission Decision to establish an independent Regula-
tory Scrutiny Board.

The European Union (EU) takes many decisions that impact
people on other continents. EU policy-makers have the obli-
gation to systematically take into account how EU policies
are likely to affect development and human rights, and ulti-
mately deliver coherent policies that benefit the well being of
the people and the protection of their human rights in Europe
and outside.

CONCORD and FIDH have focused their analysis on whe-
ther the Better Regulation Package measures concerning
the impact assessment system and stakeholders’ invol-
vement in policy-making allow the Commission to fulfil the
obligations laid down in article 208(1) of the Treaty on the
Functioning of the European Union (TFEU) on Policy Cohe-
rence for Development (PCD), as well as in article 21 of the
Treaty on the European Union (T EU)3 and in the Charter of
Fundamental Rights of the EU.

1. Current bias in Impact Assessments

Civil Society Organisations (CSQOs), including CONCORD
and FIDH, have been asking for improved ex ante and ex
post Impact Assessments (IAs) of EU policies because this
would allow the EU to avoid or mitigate negative impacts of
such policies on the people and the planet. IAs are an essen-
tial tool for the implementation of Policy Coherence for Deve-
lopment (PCD) in order to take into account how EU policies
are likely to affect developing countries. EU law obliges the
EU not to take any action through its external relations that
would prevent or hamper the realisation of human rights. Ra-
ther, the EU should take all measures available to facilitate
the respect, protection and fulfilment of human rights in part-
ner countries. In that regard, a thorough assessment of the
impacts on human rights is essential.
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CONCORD and FIDH recommendations
on Impact Assessments, September 2014

In response to the European Commission’s consulta-
tion on the revision of the Impact Assessment (IA) gui-
delines that preceded the Better Regulation package,
CONCORD"* had made the following recommendations
to the Commission:

e Make explicit reference to the obligation of Policy Cohe-
rence for Development (PCD) in the new IA guidelines and
make development impact a 4th key section of the as-
sessments, alongside the present economic, social, and
environmental assessments;

¢ Include Civil Society Organisations’ inputs- both qualita-
tive and quantitative - in all stages of the |A process;

¢ Open up the IA quality control body to stakeholders out-
side the European Commission, coming from the European
Parliament, civil society, and the business sector;

¢ Include development specialists in the IA quality control
body;

e Strengthen the capacity of EC Directorate General for
Development Cooperation to give input and support to
other DGs with the assessment of development impacts
through a helpdesk and capacity building programmes.

FIDH recommended to:

e Assess the impacts on human rights, and ensure that
human rights are duly taken into account at all stages of
|As;

¢ Refer to the normative content of human rights as defi-
ned under international law;

e Set up safeguards to avoid that the Commission assu-
mes the absence of potential impacts without undertaking
a proper assessment to test this assumption5;

® Produce specific guidelines on how to develop impact
assessments on human rights, which include methodolo-
gies to improve the consultation processes, enhance the
transparency and efficiency of monitoring mechanisms,
and increase the |As quality.

In addition, FIDH made also detailed recommendations
for human rights IAs in trade®.

However, a new study from CONCORD Denmark shows
that in 2014 only 8% of relevant European Commission’s
ex ante |As sufficiently considered development concerns.”
Likewise in the area of human rights, a FIDH study on trade
agreements reveals that until 2012 the Commission never
conducted an IA whilst negotiating a trade or investment
agreement, and that since then, the IAs done (ex: Japan,
China, USA) lacked serious human rights dimension and
failed to comply with the Operational Guidance on Taking
Account of Fundamental Rights in Commission Impact
Assessments.

The way IA% are currently carried out gives ample reason
for criticism.” It has been reported that “the stakes are so-
metimes so high that politicians are tempted to manipulate
the evidence collected in IA studies in order to favour one
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http://www.scribd.com/doc/257508839/Building-Trade-s-Consistency-With-Human-Rights-15-Recommendations-to-the-Eu-on-Impact-Assessments
http://www.scribd.com/doc/257508839/Building-Trade-s-Consistency-With-Human-Rights-15-Recommendations-to-the-Eu-on-Impact-Assessments
http://globaltfokus.dk/images/Politik/Rapporter/IA_analysis_2015.pdf
http://globaltfokus.dk/images/Politik/Rapporter/IA_analysis_2015.pdf
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outcome over another.” = It has also been assessed that

“Sometimes, the EC does not take into account the IA and
withdraws important proposals; sometimes no IA is being
made while it would be necessary because of the important
potential consequences on peoples’ life; sometimes, the EC
overestimates the expected positive impact of a policy, over-
looking negative social and environmental impacts, such as
the IA on Transatlantic Trade and Investment Treaty".11

This happens in spite of existing IA guidelines and tools, as
illustrated by many examples (see box).

Inadequacy of current Impact Asses-
sments to ensure Policy coherence for De-
velopment and human rights:

e The EC did not carry out an IA concerning the Economic
Partnership Agreement between the EU and West Africa.
Due to the length of the negotiations, 1th sustainability im-
pact assessment done in 2004-2005 “~ has become out-
dated while the international context has significantly chan-
ged.13 As a result, the social impacts in developing countries
have not been sufficiently taken into account, although the
agreement has entered the ratification phase.

e The Commission’s IA of the Transatlantic Trade and In-
vestment Partnership (TTIP) paid little attention to the im-
pacts on the nascent industrialisation of Africa, the possibility
to diversify African economies 5pover‘(y and inequalities in
Europe and Africa. Yet, a study ~ shows that TTIP will gene-
rate huge loss in income and employment in Africa and Asia.
The EC IA acknowledges that certain sectors of agriculture
in Europe may suffer adverse impacts, but they will “adjust”
and “restructure” with “positive results in the longer term”.
This assertion is unsubstantiated, and one may wonder what
will happen to the “losers” — potentially the small family farms.
The TTIP IA does not seriously look at the impact of TTIP
on the environment either, adopting an arithmetic approach
in terms of costs and benefits that is incompatible with any
serious consideration of social and environmental impacts
on the people and the planet.

e The IA of the investment agreement between the EU and
China has put undue emphasis on property issues and the
rights of investors, implying that only investors deserve spe-
cial protection. The assessment of the respect for human
rights by investors themselves and that investments should
not exacerbate human rights violations, was never envisa-
ged. In spite of this, the Commission concluded, that this
agreement with China would have a neutral to positive im-
pact on human rights “since it strengthens the already exi-
sting protection of the right to property of investors and does
not negati\{ely impact any other rights of actors other than
investors”.

¢ Despite calls by the European Parliament'® and a draft re-
commendation of the EU Ombudsmanw, the Commission
refuses to assess the impacts that the trade agreement ne-
gotiated with Vietnam may have on human rights.

The EU has an elaborated IA system on paper, but in
practice pays little attention to development and human
rights. Today the objectivity of IAs is heavily questioned.
We strongly recommend that the EU makes it a priority
in its impact assessments to investigate thoroughly the
impacts on human rights, including economic and so-
cial rights, on poverty and inequalities as well as on the
environment, including in developing countries.

Martin Fihr, The European Impact
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http://www.euractiv.com/sections/science-policymaking/when-science-meets-politics-eus-impact-assessment-review-307765%23group_issues
http://www.euractiv.com/sections/science-policymaking/when-science-meets-politics-eus-impact-assessment-review-307765%23group_issues
http://trade.ec.europa.eu/doclib/docs/2005/january/tradoc_121200.pdf
http://trade.ec.europa.eu/doclib/docs/2005/january/tradoc_121196.pdf
http://trade.ec.europa.eu/doclib/docs/2005/january/tradoc_121196.pdf
http://www.southcentre.int/wp-content/uploads/2013/08/AN_EPA31_EU-ACPEPA-State-of-Play_EN.pdf

2. Prioritising people and the planet in im-
pact assessments

The Commission insists that Better Regulation does not
mean deprioritising or compromising social and envi-
ronmental protection, and fundamental rights. However,
there is reason to carefully monitor how the Commission
will implement the package.

Regretfully, the the Communication makes no direct refe-
rence to PCD , and ignores the importance of looking at
the impacts of EU policies on people who live in poverty
in Europe and developing countries. No mention is made
either of the EU’s commitment to achieve sustainable de-
velopment.

The underlying documents, i.e. the ‘Better Regulation
Guidelines” and the “Toolbox”, which are handbooks for
Commission officials, include sections on the impacts on
human rights and on developing countries and mention
the sustainable development objectives. In the Guidelines,
the need to guarantee a high level of competitiveness and
to reduce the burden (“cutting red tape”) for European
Small and Medium Size Entreprises (SMEs) is greatly em-
phasised. The Commission states that it is determined
to regulate at minimum cost, avoiding all unnecessary
regulatory burdens, « while maintaining social and envi-
ronmental sustainability »20

In our view, the preservation of the status quo cannot be
considered as an ambitious political agenda to proactively
foster environmental and social protection. The Commis-
sion should ensure that public interest and human rights
always prevail, also when competing with private interests.

The balance between economic, social impacts, hu-
man rights, as well as environmental considerations
must be reviewed. CONCORD and FIDH urge the
Commission to prioritise the wellbeing of the people
and the protection of our planet both in Europe and
in developing countries, even though it may in certain
cases generate costs and administrative burden on
business.

We call on the EU to have an ambitious regulatory
agenda that goes beyond the preservation of the ac-
quis of European social and environmental laws be-
cause the global challenges we face today - climate
change, unfair tax practices, improving social and hu-
man rights protection - all require concerted action.
The promise of status quo is not satisfactory.

3. Applying Policy Coherence for Deve-
lopment

In the “Better Regulation Guidelines”, developing countri-
es are mentioned several times with regard to 1) asses-
sing the effects of new policy proposals on developing
countries (weighing off different policy options); 2) map-
ping all impacts, positive and negative, their likelihood
and magnitude; 3) including them amongst potentially
“affected parties” and as “relevant specific stakeholders”;
4) assessing the potentially disproportionate impacts and
risk of unintended consequences; and 5) taking them into
consideration in the stakeholders mapping.

CONCORD and FIDH welcome that the PCD legal obli-
gation is mentioned explicitly in Tool #30, which focuses
on how to deal with developing countries in the Commis-
sion’s Impact Assessments. The Toolbox is a handbook
and only provides options, implying that whether and how
these tools are used depend entirely on internal Commis-
sion’s considerations. Hopefully, this will increase the un-
derstanding of PCD within the staff of the Commission,
at all levels. But making the implementation of a Treaty-
embedded legal obligation such as PCD a mere option is
not satisfactory.

Y poLICY COHERENGE
FOR DEVELOPMENT

IS A TREATY
OBLIGATION, NOT

A MERE OPTION IN
A TOOLBOX.”

Article 208(1) TFEU requires the EU to take the objectives of
development cooperation into account in the policies that
it implements, which are likely to affect developing countri-
es. CONCORD and FIDH consider that Article 208(1) TFEU
imposes a positive duty on EU policy-makers to assess the
likely impacts of policies on people living in poverty in develo-
ping countries and take the initiative to obtain the necessary
information, including through reaching out to the groups in
developing countries specifically affected by the concerned
policies (see section 6).

In theory, a measure taken without consideration of deve-
Iopnggnt objectives may constitute a case of maladministra-
tion.

In addition, when evaluating the impacts in developing
countries, the EC should not only look at macroeconomic
numbers and growth in those countries, but at impacts on

(3]
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people living in poverty, e.g. the urban poor, rural women,
landless people, smallholder farmers. Economic growth per
se does not eradicate poverty and inequality if it is not flanked
by adequate measures such as decent living wage, universal
social protection and progressive taxation. Without such me-
asures, growth can aggravate inequality. We therefore wel-
come the reference to inequality in Tool #30. Likewise, we
welcome that Tool #30 addresses the question of impact on
developing countries and includes an extensive list of econo-
mic, social, and environmental issues to address. Positively
also, Tool #30 insists on the need to address the potential
impacts on human rights in developing countries and refers
to Tool #24 in that regard.

CONCORD and FIDH urge the Commission to specify
that the impact on people living in poverty in Europe and
in developing countries must systematically be consi-
dered, as this is clearly required by Article 208 TEU. We
also urge the Commission to ensure that Tools #30 and
#50 are not mere options but are duly and effectively
implemented by Commission staff in charge of impact
assessments.

4. Applying human rights

The “Better Regulation Guidelines” require that human rights
be taken into account at all stages of the regulatory process.
The preferred policy option is tested against whether it is in
line with the Charter of Fundamental Rights and for proposals
with an external dimension, whether there are possibilities to
reduce the impact on human rights in partner countries.

Tool#24, devoted to fundamental rights and human rights,
mostly refers to the rights enshrined in the EU Charter of
Fundamental Rights, but specifies that the EU will use in-
ternational human rights law as a reference when it will look
at impacts outside the EU. Importantly, it draws attention
to the fact that some rights are absolute, and thus can ne-
ver be limited. It adds that, for the other rights, limitations
to fundamental rights can only be justified if they meet with
the requirement of necessity and proportionality, and that a
simple cost/benefit analysis is not sufficient when assessing
impacts of a policy option. It also refers to the “Operational
Guidance on taking account of Fundamental Rzigjhts in Com-
mission Impact Assessments SEC(2011)567"°, which spe-
cifies that limitation of a human right that is not necessary or
not proportional, is a violation that cannot be counterbalan-
ced by a positive impact regarding another fundamental right
or other impacts.

Tool#24 also refers to the new DG Trade “Guidelines on the
analysis of human rights impacts in impact assessment for
trade-related policy initiatives™. We regret that Tool #22 on
external trade and investments does not expressly refer to
them.

e analys

July 2015

CONCORD and FIDH welcome the attention given to human
rights in the new guidelines and tools. However, past expe-
rience has shown that the lack of impact assessments on
human rights or their low quality were less due to an absence
of guidance than to the absence of expertise and a genui-
ne will to measure human rights. As a consequence and for
the future, the main challenge will be to ensure the effective
implementation of the Guidelines and tools available. This is
in line with the commitment made in the EU Action Plan on
human rights and democracy 2015-2019, which foresees
to “continue to improve the incorporation of human rights in
Commission impact assessments for proposals with exter-
nal effect and likely significant impacts on human righ’[s”.24

7 pOLITICAL WILL AND

EXPERTISE ARE NEEDED

70 ENSURE QUALITY

T ASSES

CONCORD and FIDH recommend that human rights
organisations must be systematically consulted at an
early stage of the policy-making process, that human
rights expertise be sought for, that impact on human
rights - including social, economic, and cultural rights
inside and outside Europe - be systematically assessed.
Besides, the new Regulatory Scrutiny Board must pay
special attention to the justification and evidence pro-
vided when an Impact Assessment states that there are
no negative impacts on human rights.

5. Avoiding the dominance of the private
sector

Policymaking is defined as dealing with and arbitrating
between diverging interests. The quality of Impact Asses-
sments can only benefit from evidence and comments put
forward by the stakeholders concerned by the policies at
stake, who have potentially diverging interests.

The private sector, SMEs and Transnational Corporations
alike are legitimate stakeholders; so are NGOs, social mo-
vements and trade unions. Yet, the power imbalance betwe-
en CSOs who strive for scarce resources and sometimes
act in extremely repressive contexts on the one hand, and
Transnational Companies on the other hand, and the resul-
ting unequal capacity to influence the EU decision making
processes, should be expressly acknowledged. If the reality
of this imbalance is ignored, public consultations may beco-
me biased.


http://ec.europa.eu/justice/fundamental-rights/files/operational-guidance_en.pdf
http://ec.europa.eu/justice/fundamental-rights/files/operational-guidance_en.pdf
http://trade.ec.europa.eu/doclib/docs/2015/july/tradoc_153591.pdf
http://trade.ec.europa.eu/doclib/docs/2015/july/tradoc_153591.pdf

The TTIP Impact Assessment and the public consultation on
country-by-country reporting illustrate this risk (see box).

Who is heard by the Commission?

The TTIP Impact Assessment states that “as shown by the
responses to the public consultation, the broad majority of
stakeholders supports further trade IiZbSeralisation and ex-
pects a positive impact on their sector.”” This is in complete
contradiction with the two million three hundred thousand
signatures of the self-organised European Citizens Initiative
q 26
against TTIP.

Another example is the public consultation on country-by-
country reportir219 for corporations on tax issues launched on
17 June 2015.”" The only stakeholders that could object to
country-by-country reporting are the very multinational cor-
porations that the reform would regulate. It is unclear how
their views will be balanced against the voices of plenty other
stakeholders favourable to such reform and how these other
voices are informed and/or incentivized to participate in the
consultation.

For CONCORD and FIDH, stronger safeguards and me-
chanisms must be put in place to better balance out sta-
keholders’ representativeness and specifically avoid the
dominance of the private sector in public consultations
and impact assessments. At the very least, the Commis-
sion should publish a summary of who was involved in the
public consultation and impact assessments, specifying the
representativeness of the various stakeholders.

CONCORD and FIDH also recall that public consultation and
impact assessments must never replace the unique role and
legitimacy of social E)gartners as per the EU Treaties and inter-
national labour law.

6. Consulting affected communities, also
outside Europe

Tool #50 in the Toolbox on stakeholder consultation is very
extensive. CSOs are included as a category of stakeholders.
The guidelines require to consult those affected by the po-
licy initiative (both directly and indirectly), to identify “target
groups that run the risk of being excluded” and to “seek ba-
lance and comprehensive coverage” in the EU as well as
developing countries. This wording, combined with the wor-
ding in Tool #30 about developing countries, offers a basis
to involve affected communities outside the EU. Whether it
really happens will actually depend on how those provisions
will be interpreted, and to which extent the objectives of de-
velopment and human rights in developing countries will be
seriously taken into account.

Experience shows that it should not be expected that sta-
keholders will always proactively provide inputs in consulta-
tion processes or have the capacity to do so; especially for
stakeholders outside Europe. EU policy-makers have a posi-
tive duty to reach out proactively to the groups (e.g. smallhol-
der farmers, landless people, human rights defenders, rural
women, ethnic minorities, etc) who may be affected by EU

policies. They must make sure that information reaches the-
se groups in a language and a format which is accessible for
them, and that likewise, they can respond in a language and
format which fits them. To reinforce this, the recently adopted
EU Human Rights Action Plan commits the EU to “ensuring
robust consultations of relevant stakeholder groups exposed
to major human rights risks”.*?

Up to now, communities in developing countries have been
extremely rarely consulted.”’ Affected communities and
human rights defenders in developing countries must
be amongst relevant stakeholders targeted by EC con-
sultations. CONCORD and FIDH call upon the Regula-
tory Scrutiny Board to pay special attention to the need
to ensure that potentially affected local communities’
perspectives are reflected in 1As, when relevant.

7. Expertise on international development
and human rights for better quality control
The “Regulatory Scrutiny Board” replaces the Impact As-
sessment Board and will serve as a quality control body
supporting the Commission in the IA process. As was the
case for the former IA Board, it is not required that the newly
established Regulatory Scrutiny Board should have experti-
se in the area of development and human rights. The docu-
ment outlining the mission, tasks and staff of the Regulatory
Scrutiny Board limits the areas of expertise of its members
to macroeconomics, microeconomics, social policy and en-
vironment policy.

For all the reasons explained above that must lead to en-
hance considerations for development and human rights in
human rights, adequate expertise on the Regulatory Scrutiny
Board is clearly needed to ensure that 1) there is a syste-
matic check on whether |As take development and human
rights into account, and, if so; 2) whether they do it in a sub-
stantial and satisfactory manner.

CONCORD and FIDH recommend expressly guaran-
teeing that there is specific in-house expertise on hu-
man rights and development on the Regulatory Scru-
tiny Board, with a view to ensure compliance of IAs with
PCD and human rights.
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